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DETAILED ACTION 
Response to Amendment 

1 . This is a second office action in response to applicant's amendment filed, 08 
November 2004, of application filed, with the above serial number, on 01 August 2001 
in which claims 1 and 3 have been amended and claims 17-36 have been added. 
Claims 1-36 are therefore pending in the application. 

Specification 

2. The specification is objected to as failing to provide proper antecedent basis for 
the claimed subject matter. See 37 CFR 1.75(d)(1) and MPEP § 608.01 (o). Correction 
of the following is required: In claim 14, "data only slots" are not defined in the 
specification, however, there are data and video-only ports. 

Election/Restrictions 

3. Newly submitted claims 17-20 are directed to an invention that is independent or 
distinct from the invention originally claimed for the following reasons: The claims are 
directed towards allowing and denying customer service requests based on spare 
capacity whereas claims 1-16 and 21-36 are directed towards determination of spare 
network capacity. 

Since applicant has received an action on the merits for the originally presented 
invention, this invention has been constructively elected by original presentation for 
prosecution on the merits. Accordingly, claims 17-20 are withdrawn from consideration 
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as being directed to a non-elected invention. See 37 CFR 1.142(b) and MPEP § 
821.03. 

Claim Rejections - 35 USC § 102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
states. 

5. Claims 1-2, 12-13, and 16 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Rohner (hereinafter "Rohner", 5,680,325). 

Rohner teaches the invention as claimed including spare network capacity 
planning and calculation (see abstract). 

As per Claim 1 . Rohner teaches a method for determining spare capacity for a video 
and data network from a network element database comprising: 

receiving a request for spare capacity in the video and data network for a 
customer requesting a service for the video and data network, wherein the request 
comprises a service area identifier corresponding to the customer (at least col. 5, lines 
15-22, 50-67; col. 7, lines 25-57; col. 6, lines 23-36; col. 10, lines 7-16; local area being 
monitored, identifying certain areas with customers); 

identifying equipment to check for spare capacity from the service area identifier, 
wherein the equipment identified is used to provide the service to the customer on the 
video and data network (monitoring network architecture and hardware and having 
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service activation from new or existing equipment) (at least col. 7, lines 32-57; col. 9, 
lines 56-65; col. 10, lines 7-26); 

determining if the identified equipment has spare data and video capacity using 
information for the identified equipment in the network element inventory (available 
capacity using assignable inventory) (at least col. 7, lines 32-57; col. 9 line 41 - col. 10 
line 39), and 

if the equipment has spare data and video capacity, calculating spare video and 
data capacity for the equipment, wherein the spare video and data capacity is used to 
provide the service to the customer, if desired (usage data compared with capacity with 
customer service contract upon request) (at least col. 7, lines 32-57; col. 9 line 30 - col. 
10 line 20). 

As per Claim 2, Rohner teaches the method of claim 1 , wherein the video and data 
network comprises a Digital Subscriber Line (xDSL) network (at least col. 4, lines 50- 
59). 

As per Claim 12, Rohner teaches the method of claim 1, wherein checking the network 
element database to determine if the identified equipment has spare data and video 
capacity comprises checking if the identified equipment has spare virtual video/data 
capacity (logical inventory reallocation) (at least col. 9, lines 7-55). 
As per Claim 13, Rohner teaches the method of claim 1, wherein checking the network 
element database to determine if the identified equipment has spare data and video 
capacity comprises checking if the identified equipment has spare physical video/data 
capacity (at least col. 7 line 36 - col. 8 line 58). 
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As per Claim 16, Rohner teaches the method of claim 1, further comprising checking 
the network element database to determine if the identified equipment telephony usage 
is at a maximum (at least col. 3, lines 1-45). 

Claims 21-22, 32-33 and 36 do not add or define any additional limitations over 
claims 1-2, 12-13, and 16 and therefore are rejected for similar reasons. 

Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

7. Claim 3 is rejected under 35 U.S.C. 103(a) as being unpatentable over Rohner in 
view of Wetzel (hereinafter "Wetzel", 6,388,990). 

Rohner fails to explicitly disclose wherein the video and data network comprises 
a Very high data rate Digital Subscriber Line (VDSL) network. Rohner does disclose 
using next generation networks and ADSL networks (at least col. 4, lines 50-59). 
However, using certain xDSL technologies such as VDSL is disclosed by Wetzel (at 
least col. 2, lines 18-34). Therefore, it would have been obvious to one of ordinary skill 
in the art at the time the invention was made to incorporate the use of VDSL into 
Rohner's system as Rohner discloses using a next generation network, suggesting 
higher bandwidth networks, as the medium for communications and as Wetzel discloses 
VDSL as being a variation of xDSL for future networks. 
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Claim 23 does not add or define any additional limitations over claim 3 and 
therefore is rejected for similar reasons. 

8. Claims 4-11 and 14-15 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Rohner in view of Datta et al (hereinafter "Datta", 6,209,033). 
As per Claim 4, Rohner teaches the method of claim 1 , wherein calculating spare 
video/data capacity for the equipment comprises calculating hardware available minus 
hardware in use. Rohner fails to explicitly teach the calculating of spare capacity to 
include video and data ports. However, the use and advantages for using such ports is 
well known to one skilled in the art at the time the invention was made as evidenced by 
the teachings of Datta. Datta discloses many calculations, including average bandwidth 
usage (at least col. 9, lines 1-25; col. 12, lines 40-56). Therefore, it would have been 
obvious to one of ordinary skill in the art at the time the invention was made to 
incorporate the use of Datta's ports into Rohner's system as Rohner clearly is 
calculating usage compared with capacity and the hardware associated with the 
difference (at least Rohner col. 7, lines 25-57; col. 8, lines 20-25) needed for optimal 
differences. 

As per Claim 5, Rohner teaches the method of claim 4, further comprising determining 
possible capacity for the equipment (at least Rohner col. 7, lines 25-5). 
As per Claim 6, Rohner fails to disclose the method of claim 5, wherein possible 
capacity comprises possible video/data ports. However, the use and advantages for 
using such ports is well known to one skilled in the art at the time the invention was 
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made as evidenced by the teachings of Datta. Datta discloses many calculations, 
including average bandwidth usage (at least col. 9, lines 1-25; col. 12, lines 40-56). 
Therefore, it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to incorporate the use of Datta's ports into Rohner's system as 
Rohner clearly is calculating usage compared with capacity and the hardware 
associated with the difference (at least Rohner col. 7, lines 25-57; col. 8, lines 20-25) 
needed for optimal differences. 

As per Claim 7, Rohner teaches the method of claim 6, wherein calculating spare 
video/data capacity for the equipment comprises adding the possible hardware to the 
spare hardware capacity calculation (whether hardware installation is required) (at least 
Rohner col. 7, lines 25-57; col. 8, lines 6-25). 

As per Claim 8, Rohner teaches the method of claim 4, further comprising determining a 

number of defective hardware (at least col. 7 line 58 - col. 8 line 5). 

As per Claim 9, Rohner teaches the method of claim 8, wherein calculating spare video 

and data capacity for the equipment comprises subtracting the number of defective 

hardware from the spare video/data capacity calculation (hardware needed to reconcile 

request for capacity) (at least Rohner col. 7 line 58 - col. 8 line 25). 

As per Claim 10, Rohner teaches the method of claim 4, further comprising determining 

a number of held and pending video service orders for the service area identifier 

(pending equipment orders) (at least Rohner col. 8, lines 59-67). 

As per Claim 11, Rohner teaches the method of claim 10, wherein calculating spare 

video and data capacity for the equipment comprises subtracting the number of held 
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and pending video service orders from the spare video/data capacity calculation 
(construction management and tracking of pending and available equipment) (at least 
Rohner col. 8 line 49 - col. 9 line 6). 

As per Claim 14, Rohner fails to teach the method of claim 4, further comprising 
determining a number of data only slots. However, the use and advantages for using 
data only is well known to one skilled in the art at the time the invention was made as 
evidenced by the teachings of Datta. Datta's system is data only and does not use video 
services (see abstract). Therefore, it would have been obvious to one of ordinary skill in 
the art at the time the invention was made to incorporate the use of Datta's data-only 
network into Rohner's system as this would allow prioritized data traffic to be higher in 
priority than Rohner's video and data network, thus in circumstances with low capacity, 
low priority video could be cut-off from utilizing available bandwidth, thus increasing 
capacity. 

As per Claim 15, Datta teaches the method of claim 14, wherein calculating spare video 
and data capacity for the equipment comprises returning the number of data only slots 
in the spare capacity calculation (at least Datta Fig. 6, 7). 

Claims 24-31 and 34-35 do not add or define any additional limitations over 
claims 4-1 1 and 14-15 and therefore are rejected for similar reasons. 

Response to Arguments 

9. Applicant's arguments filed 08 November 2004 have been fully considered but 
they are not persuasive. Applicants argue, substantially, that Rohner is not directed 
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towards servicing customer requests for service or determining equipment that may be 
used to provide the service. 

In response, Rohner clearly is directed toward customer service requests as 
Rohner teaches the steps of acquiring a customer via a contract or a customer service 
request and creating a customer account profile (at least col. 9 line 30 - col. 10 line 39). 
Rohner goes on to say the incorporated commonly assigned patent of Daley 5,650,994, 
app # 08/441 ,590, gives a more detailed description for activating and creating service 
for users. Regardless, Rohner further teaches assignable inventory being generated by 
existing or new equipment for the customer on an as-needed basis to allow for 
customer service activation, such equipment being determined according to the 
customer and associated certain geographic area. 

Conclusion 

1 0. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
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the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

1 1 . The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Newly cited Fichou et al and Daley in addition to previously cited Bowman- 
Amuah, Cowan et al, Klassen et al, and Liu et al are cited for disclosing pertinent 
information related to the claimed invention. Applicants are requested to consider the 
prior art reference for relevant teachings when responding to this office action. 

12. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Gregory G Todd whose telephone number is (571)272- 
401 1 . The examiner can normally be reached on Monday - Friday 9:00am-6:00pm w/ 
first Fridays off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Ario Etienne can be reached on (571)272-4001. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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Patent Examiner 
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